In essence, it was the testimony of both Harold Altmire and
Jay Altmire that they were aware of the existence of the rock
prior to May 15.  Harold Altmire even saw the rock when he made
his preshift examination on May 15, 1985.  Accordingly, I con-
clude based, on the testimony of Hill, that a close examination
of the rock by either of Respondent's witnesses, as performed by
Hill, would have revealed a crack in the rock and the fact that
the rock was hanging over the highwall.  Thus, I conclude that
the violation herein resulted from Respondent's "unwarrantable
failure."

'V

Having considered the criteria in section 110 of the Act,
supra, and considering the Respondent's high degree of negligence
and the seriousness of the violation, I conclude that the penalty
of $500, as proposed by Petitioner, is appropriate.

ORDER

It is ORDERED that Respondent pay the sum of $500, within 30
days of the date of this decision, as a civil penalty for the
violation found herein.

Avrarn Weisberger
Administrative Law Judge
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